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Subject : the preliminary question relating to article 78 of the Criminal Code, posed by the
Court of Appeal of Licge.

The Constitutional Court,

comprised of the Presidents Pierre Nihoul and Luc Lavrysen, and the judges Thierry Giet,
Joséphine Moerman, Michel Paques, Yasmine Kherbache, Sabine de Bethune,
Emmanuelle Bribosia, Willem Verrijdt, Kattrin Jadin and Magali Plovie, assisted by the
Registrar of the Court Frank Meersschaut, chaired by President Pierre Nihoul,

after having deliberated thereon, renders the following judgment :

. Subject of the preliminary question and procedure

By judgment of 9 January 2025, a copy of which was received by the Registry of the Court
on 24 January 2025, the Court of Appeal of Liege referred the following preliminary question :

« Is Article 78 of the Penal Code contrary to Articles 10 and 11 of the Constitution, as well
as to the principle of Habeas corpus, taken in combination with Articles 19 and 23 of the
Constitution and Article 10.2 of the European Convention on Human Rights, insofar as it does
not allow, within the framework of a strict proportionality review, for the examination of the
criminal responsibility of persons prosecuted for acts aimed at alerting public opinion to the
urgency of climate change, and who invoke non-violent ecological civil disobedience as a
ground for excuse based on their right to freedom of expression ? ».

Submissions were filed by :
- P.B., assisted and represented by Mr. Simon Haan, attorney at law, Liege-Huy Bar;
- X.J., assisted and represented by Ms. Karolin Arari-Dhont, attorney at law, Liége-Huy

Bar;
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- N.D., assisted and represented by Mr. Oliver Moureau and Ms. Charlotte Séaux,
attorneys at law, Li¢ge-Huy Bar;

- the non-profit organisation « Human Rights League », assisted and represented by
Mr. Robin Bronlet and Ms. Annelies Nachtergaele, attorneys at law, Brussels Bar (intervening

party);

- the non-profit organisation « Amnesty International Belgique francophone » and the
non-profit organisation « Amnesty International Vlaanderen », assisted and represented by
Ms. Joanna Callewaert, attorney at law, Brussels Bar (intervening parties);

- the Council of Ministers, assisted and represented by Mr. Sébastien Depré,
Mr. Germain Haumont, and Ms. Alice Collin, attorneys at law, Brussels Bar.

By order of 8 October 2025, the Court, after hearing the reporting judges Thierry Giet and
Sabine de Bethune, decided that the case was ready for trial, that no hearing would be held
unless a party had requested, within seven days of receiving notification of this order, to be
heard, and that in the absence of such a request, the proceedings would be closed at the expiry
of this period and the case would be taken under advisement.

No request for a hearing having been filed, the case was taken under advisement.

The provisions of the Special Majority Act of 6 January 1989, on the Constitutional Court
relating to procedure and the use of languages were applied.

II. The Facts and Prior Procedure

Three people are being prosecuted for stealing two advertising posters with the intention of writing a slogan
on them and using them in a demonstration against the current policy of promoting electric vehicles. In a judgment
dated 14 December 2023, the Liége Court of First Instance, Liége Division, found these charges proven but
recognised the existence of an absolute defence based on the right to freedom of expression.

The defendants and the public prosecutor have filed several appeals against the aforementioned judgment. In
a ruling dated 9 January 2025, the Liége Court of Appeal held that it could not follow the reasoning of the Court
of First Instance, which had constructed an absolute defence whose scope could lead to disproportionate
consequences. Indeed, Article 78 of the Criminal Code stipulates that absolute defences are defined by law, even
though they must be open to broad interpretation by the judge insofar as they are favourable to the defendant.

The Liége Court of Appeal noted that, in a very specific case, the Court of Cassation applied to certain facts
a ground for absolute defence directly derived from Article 8 of the European Convention on Human Rights. In
this instance, the defendants intend to frame their actions within the specific context of denouncing an unambitious
climate policy that undermines human rights. In particular, they invoke the exercise of freedom of expression
through non-violent environmental disobedience.

According to the Liége Court of Appeal, offenses committed in the context of exercising freedom of
expression can be punished under Article 10 of the European Convention on Human Rights and Article 19 of the
Constitution. The Court nevertheless intends to align its reasoning with the approach taken by the European Court
of Human Rights, which calls on national courts to address the urgent threat posed by climate change. The Court
of Appeal also emphasises that Article 23 of the Constitution guarantees the right to lead a life in accordance with
human dignity, thus protecting citizens against any erosion of the right to a healthy environment.
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In the preceding context, the Liege Court of Appeal notes that Article 78 of the Criminal Code does not allow
criminal judges to conduct a proportionality review when assessing offenses committed by environmental activists
invoking their freedom of expression, even if their actions address a pressing social need. Therefore, before ruling
on the merits of the appeals, the Court of Appeal refers the preliminary question reproduced above.

1. The Law

(..)

B.1.1. The preliminary question concerns Article 78 of the Criminal Code, which

provides :

« No crime or offence may be excused except in the cases determined by law ».

B.1.2. The Court is asked to rule on the compatibility of the provision in question with
Articles 10 and 11 of the Constitution and with the principle of habeas corpus, read in
conjunction with Articles 19 and 23 of the Constitution and with Article 10, paragraph 2, of the
European Convention on Human Rights, « insofar as [it] does not allow, within the framework
of a strict proportionality test, for the examination of the criminal liability of persons prosecuted
for acts aimed at alerting public opinion to the urgency of climate change, and who invoke
non-violent ecological civil disobedience as a ground for excuse based on their right to freedom

of expression ».

B.1.3. The facts that led to the referral decision concern defendants prosecuted on the basis
of Articles 461, paragraph 1, and 463, paragraph 1, of the Penal Code, for having stolen, to the
detriment of a private individual, two advertising posters for motor vehicles with the intention
of using them at a subsequent demonstration against « the current policy of promoting electric

vehicles ».

The Court limits its examination to this situation.

B.2.1. Articles 10 and 11 of the Constitution are of general application. They prohibit all

discrimination, regardless of its origin: the constitutional rules of equality and

non-discrimination apply to all rights and freedoms.

ECLI:BE:GHCC:2025:ARR.172



B.2.2. When a violation of the principle of equality and non-discrimination is alleged, it is
generally necessary to specify which categories of persons are being compared and how the

provision in question results in a difference in treatment that would be discriminatory.

However, when a violation of the principle of equality and non-discrimination is alleged in
combination with another fundamental right, possibly arising from an international convention
binding on Belgium, it is sufficient to specify how that fundamental right is violated. The
category of persons for whom that fundamental right is violated must be compared to the

category of persons for whom that fundamental right is guaranteed.

B.2.3. Atrticle 19 of the Constitution provides :

« Freedom of worship, its public practice and freedom to demonstrate one’s opinions on
all matters are guaranteed, but offences committed when this freedom is used may be
punished ».

Article 10 of the European Convention on Human Rights states :

« 1. Everyone has the right to freedom of expression. This right shall include freedom to
hold opinions and to receive and impart information and ideas without interference by public
authority and regardless of frontiers. This Article shall not prevent States from requiring the
licensing of broadcasting, television or cinema enterprises.

2. The exercise of these freedoms, since it carries with it duties and responsibilities, may
be subject to such formalities, conditions, restrictions or penalties as are prescribed by law and
are necessary in a democratic society, in the interests of national security, territorial integrity or
public safety, for the prevention of disorder or crime, for the protection of health or morals, for
the protection of the reputation or rights of others, for preventing the disclosure of information
received in confidence, or for maintaining the authority and impartiality of the judiciary ».

B.2.4. Insofar as it recognises the right to freedom of expression, Article 10 of the
European Convention on Human Rights has a scope analogous to that of Article 19 of the

Constitution, which recognises the freedom to express one’s opinions on all matters.

Therefore, the guarantees provided by these provisions form, to that extent, an inseparable

whole.
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B.3.1. Article 23, paragraph 3, point 4, of the Constitution guarantees the right to the

protection of a healthy environment.

Article 23 of the Constitution contains a standstill obligation which prohibits the competent
legislature from significantly reducing, without reasonable justification, the level of protection

offered by the applicable legislation.

Neither the wording of the preliminary question nor the reasons for the referral decision
indicate how the provision in question would lead to a significant reduction in the degree of

protection offered by the applicable legislation.

B.3.2. The principle of habeas corpus is closely linked to the individual liberty guaranteed
by Article 12 of the Constitution and by Article 5 of the European Convention on Human

Rights, regarding which the Court is not, however, asked in this case.

B.3.3. The preliminary question does not require an answer insofar as it concerns

Article 23 of the Constitution and the principle of habeas corpus.

B.4. The protection afforded by freedom of expression is not limited to the spoken or
written word, since a person’s ideas and opinions can be expressed through conduct or
behaviour (ECtHR, 13 October 2022, Bouton v. France,
ECLI:CE:ECHR:2022:1013JUD002263619, § 30; 20 June 2024, Friedrich and Others
v. Poland, ECLI:CE:ECHR:2024:0620JUD002534420, § 248), particularly in the context of a
ordinary criminal offense deliberately committed with the aim of expressing an opinion and a
belief regarding the fight against climate change (ECtHR, 3 July 2025, Ludes and Others
v. France, ECLI:CE:ECHR:2025:0703JUD004089922, §§ 88-89).

Article 19 of the Constitution expressly states that it does not preclude the prosecution of
offenses committed in the course of exercising these freedoms. Article 10 of the European
Convention on Human Rights also authorises certain restrictions, particularly for the
maintenance of public order and the prevention of crime, as well as for the protection of the

rights of others, such as the right to property (guaranteed by Article 1 of the First Protocol).
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In the event of such interference with the exercise of freedom of expression, it is necessary
to verify whether this interference is provided for by law, whether it pursues one or more
legitimate aims under Article 10, paragraph 2, of the European Convention on Human Rights,
and whether it appears necessary in a democratic society (ECtHR, 3 July 2025, Ludes and
Others v. France, cited above, § 90).

B.5.1. As stated in B.1.3, the offenses committed by the appellants before the referring
court were aimed at using property fraudulently obtained from others during a demonstration

related to the fight against climate change.

It is for the referring court to determine whether the acts that led to the referral decision
were deliberately committed with a view to expressing an opinion or belief protected by
Article 19 of the Constitution and Article 10 of the European Convention on Human Rights,
and whether bringing criminal proceedings against the appellants before the referring court

constitutes an interference with the exercise of that freedom.

B.5.2. The aforementioned interference is provided for by law, in particular by
Articles 461, paragraph 1, and 463, paragraph 1, of the Criminal Code. Furthermore, it pursues
at least one of the legitimate aims listed in Article 10, paragraph 2, of the European Convention

on Human Rights, namely the « prevention of disorder or crime ».

B.6.1. With regard to the requirement of necessity for the interference, the European Court

of Human Rights held, in its aforementioned judgment of 3 July 2025:

« 94. In assessing the relevance and sufficiency of the conclusions reached by the national
courts, the Court, in accordance with the principle of subsidiarity, shall take into consideration
the way in which the latter have balanced the conflicting interests at stake in the light of its
well-established case law on the matter (see Erla Hlynsdottir v. Iceland (No. 2), No. 54125/10,
§ 54, 21 October 2014, and Ergiindogan v. Turkey, No. 48979/10, § 24, 17 April 2018). The
Court reiterates that the quality of the judicial review of the necessity of the measure is of
particular importance in the context of the proportionality assessment under Article 10 of the
Convention (see Animal Defenders International v. United Kingdom [GC], No. 48876/08,
§ 108, ECHR 2013 (extracts)). Thus, the absence of effective judicial review of the measure in
question may justify a finding of a violation of Article 10 (Matuz v. Hungary, No. 73571/10,
§ 35, 21 October 2014, Ergiindogan, cited above, ibid.).

95. Finally, the Court emphasises that the nature and severity of the penalties imposed are
factors to be taken into account when assessing the proportionality of the interference. In this
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regard, it has repeatedly stressed, in the context of cases relating to Article 10 of the
Convention, that the imposition of a criminal conviction constitutes one of the most serious
forms of interference with the right to freedom of expression. National authorities must exercise
restraint in the use of criminal proceedings, particularly with regard to the imposition of a prison
sentence, which has a particularly strong deterrent effect on the exercise of freedom of
expression (Mariya Alekhina and Others, cited above, § 227; Bouton, cited above, §§ 46 and
53). The relatively moderate nature of a fine is not, in itself, sufficient to eliminate the risk of a
chilling effect on the exercise of freedom of expression (Mor v. France, No. 28198/09, § 61,
15 December 2011, with the references cited therein).

96. With regard, more specifically, to the protection of political debate, the Court reiterates
that Article 10 § 2 of the Convention leaves little room for restrictions on freedom of expression
in the field of political discourse. In a democratic society, it is fundamental to defend the free
play of political debate, and the Court attaches the utmost importance to freedom in the context
of political debate. It follows that the margin of appreciation available to the authorities in
assessing the ‘ necessity ’ of a measure in question in this context is therefore ‘ particularly
narrow ’ (Sanchez v. France, cited above, § 146 and the references cited therein; Glukhin, cited
above, § 51) ».

B.6.2. In this context, environmental protection constitutes a matter of general interest
which, in principle, benefits from a high level of protection (ECtHR, 7 November 2006,
Mamere v. France, ECLI:CE:ECHR:2006:1107JUD001269703, § 20; Grand Chamber,
22 April 2013, Animal Defenders International v. United Kingdom,
ECLI:CE:ECHR:2013:0422JUD004887608).

Furthermore, in its advisory opinion of 13 July 2022, the European Court of Human Rights
stated :

«[...] [E]nvironmental protection, in the wide sense, and, in this context, the more specific
protection of the countryside and forests, endangered species, biological resources, heritage or
public health are, for their part, included among the aims considered, to date, as relating to the
¢ general interest ’ for the purposes of the Convention (see, among other authorities, Yasar
v. Romania, mno. 64863/13, §59, 26 November 2019; O’Sullivan McCarthy Mussel
Development Ltd v. Ireland, no. 44460/16, § 109, 7 June 2018; Kristiana Ltd. v. Lithuania,
no. 36184/13, §§ 104-05, 6 February 2018; Matczynski v. Poland, no. 32794/07, §§ 104-06,
15 December 2015; Lazaridi v. Greece, no. 31282/04, § 34, 13 July 2006; and Ansay and
Others v. Turkey (dec.), no.49908/99, 2 March 2006). The Court has had occasion to
emphasise that, while none of the Articles of the Convention is specifically designed to provide
general protection of the environment as such (see Kyrtatos v. Greece, no. 41666/98, § 52,
ECHR 2003-VI), the responsibility of the public authorities in this area should in practice result
in their intervention at the appropriate time in order to ensure that the statutory provisions
enacted with the purpose of protecting the environment are not entirely ineffective (see Hamer
v. Belgium, no. 21861/03, § 79, ECHR 2007-V; see also S.C. Fiercolect Impex S.R.L.
v. Romania, no. 26429/07, § 65, 13 December 2016; Nane and Others v. Turkey, no. 41192/04,
§ 24, 24 November 2009; and Bahia Nova S.A. v.Spain (dec.), no.50924/99,
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12 December 2000) » (ECHR, advisory opinion of 13 July 2022 on the difference in treatment
between landowners’ associations « having a recognised existence on the date of the creation

of an approved municipal hunters’ association » and landowners’ associations set up after that
date, P16-2021-002, § 80).

Moreover, the importance of the obligations incumbent upon States under conventional
and customary international law regarding the protection of the climate system and other
components of the environment against anthropogenic greenhouse gas emissions was
underlined by the International Court of Justice (ICJ, Advisory Opinion of 23 July 2025 on the
Obligations of States in the Field of Climate Change).

B.6.3. It follows that national authorities have a particularly narrow margin of appreciation
and must exercise restraint in using criminal proceedings in the context of exercising freedom
of expression, which in this case falls within the framework of the fight against climate change.
If criminal proceedings are initiated as a result of this exercise, the criminal court is required to

conduct a proportionality review of the interference with the right to freedom of expression.

B.7. The preliminary question concerns the impossibility for the criminal court to carry

out the aforementioned proportionality test pursuant to the provision in question.

B.8.1. In its aforementioned judgment of 3 July 2025, the European Court of Human
Rights held that Article 10 of the European Convention on Human Rights does not in itself
preclude criminal proceedings against environmental activists following a theft intended to

raise public awareness of the harmful consequences of climate change (§§ 87-119).

B.8.2. Article 78 of the Criminal Code provides that mitigating circumstances are

determined by law.
According to the lower court, no provision of domestic law provides for an absolute or
mitigating circumstance when the offense is intended to alert public opinion to the urgency of

climate change through « non-violent ecological civil disobedience ».

The Court answers the question in the interpretation of the provision in question submitted

to it by the referring court.
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B.8.3. The proportionality review, mentioned in B.6.3, which must be carried out by the
criminal court, may be conducted within the framework of the application of other criminal

provisions.

First, in general, the judge must respect the principle of proportionality of sentences and,
consequently, ensure that the sanction imposed is proportionate to the seriousness of the

punishable conduct. The judge is also required to provide reasons for the sentence chosen.

In this regard, the judge may, depending on the specific circumstances, choose a sanction
from a sufficiently broad range of penalties. Article 463, paragraph 1, of the Criminal Code
specifies that the offense of theft is punishable by imprisonment from one month to five years

and a fine of twenty-six to five hundred euros.

Furthermore, the prescribed penalties may be reduced in the event of mitigating
circumstances, which, unlike excusable grounds, are not exhaustively listed by law but are left
to the judge's discretion (Articles 79 et seq. of the Penal Code). In such cases, the judge may
reduce the length of imprisonment and the amount of the fine; they may also impose either

penalty separately (Article 85 of the Criminal Code).

Finally, depending on the specific circumstances, the judge may limit themselves to
suspending the pronouncement of the sentence or granting a stay of execution (Articles 3 and

8 of the Act of June 29, 1964, « concerning suspension, stay of execution, and probation »).

B.8.4. Furthermore, as the Council of Ministers points out, the Court of Cassation has
recognised that a mitigating circumstance can arise from the rights and freedoms guaranteed by
the European Convention on Human  Rights (Cass., 6 January 1998,
ECLI:BE:CASS:1998:ARR.19980106.5).

B.9. Consequently, Article 78 of the Criminal Code is compatible with Article 19 of the

Constitution, read in conjunction with Article 10 of the European Convention on Human

Rights.
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For these reasons,

the Court,

the Court hereby declares :

Article 78 of the Criminal Code does not violate Article 19 of the Constitution, read in

conjunction with Article 10 of the European Convention on Human Rights.

Thus handed down in French and in Dutch, in accordance with Article 65 of the Special

Majority Act of 6 January 1989 on the Constitutional Court, on 11 December 2025.

The Registrar, the President,

(sgd) Frank Meersschaut (sgd) Pierre Nihoul
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